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QUESTIONS PRESENTED

1. May the district court abstain from exercising
jurisdiction under the Foreign Sovereign Immunities
Act for reasons of international comity, where former
Hungarian nationals have sued the nation of
Hungary to recover the value of property lost in
Hungary during World War I1l, and where the
plaintiffs made no attempt to exhaust local
Hungarian remedies?

2. In a forum non conveniens analysis, (a) is the
district court required to defer to plaintiffsi choice of
a U.S. forum where the caseis sole connection to the
United States is that some named plaintiffs
(representing a putative worldwide class) became
naturalized citizens after the time relevant to the
complaint; and (b) is the district court permitted to
defer to a foreign sovereign defendantis comity
interest in hosting claims in its own courts, where
plaintiffs allege the sovereign defendant harmed its
own nationals on its own soil and plaintiffs have not
exhausted local remedies?



PARTIES TO THE PROCEEDING AND
CORPORATE DISCLOSURE STATEMENT

Petitioner Hungary is a sovereign nation.
Petitioner Magyar Allamvasutak Zrt. is the
Hungarian national railway company. Magyar
Allamvasutak Zrt. is 100% owned by Hungary.
Magyar Allamvasutak Zrt. has no parent
corporations. No publicly traded company holds a
10% or greater ownership interest in Magyar
Allamvasutak Zrt.

Respondents are Rosalie Simon, Helen
Herman, Charlotte Weiss, Helena Weksberg, Rose
Miller, Magda Kopolovich Bar-Or, Zehava (Olga)
Friedman, Yitzhak Pressburger, Alexander Speiser,
Zeiev Tibi Ram, Vera Deutsch Danos, Ella Feuerstein
Schlanger, Moshe Perel, Yosef Yogev, Asher Yogev
Esther Zelikovitch, and the Estate of Tzvi
Zelikovitch.
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PETITION FOR WRIT OF CERTIORARI

In recent years, this Court has repeatedly
expressed concerns over cases that could have
adverse foreign policy consequences if heard in U.S.
courtsinlike foreign-cubed litigation in which foreign
plaintiffs allege that foreign defendants injured them
on foreign soil. These concerns, the Court has
explained, are rooted in international comity. The
Court has instructed the lower courts to give oheed to
the risks to international comity6 and oforeign policy
concernsé when assessing personall and subject-
matter jurisdiction? in international disputes; when
asked to provide private civil remedies for
extraterritorial conduct;® and in other cases
implicating foreign interests.4

The courts of appeals have mostly heeded
these instructions. See, e.g., Mujica v. AirScan Inc.,

1 See Daimler AG v. Bauman, 571 U.S. 117, 1410642 (2014) (0The
Ninth Circuit . .. paid little heed to the risks to international
comity its expansive view of general jurisdiction posed.o).

2 See Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 116617
(2013) (foreign policy concerns otare all the more pressing when
the question is whether a cause of action under the ATS reaches
conduct within the territory of another sovereigné); Sosa v.
Alvarez-Machain, 542 U.S. 692, 727628 (2004) (6[T]he possible
collateral consequences of making international rules privately
actionable argue for judicial caution.¢).

3 See RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090,
2106 (2016) (oProviding a private civil remedy for foreign
conduct creates a potential for international friction.d).

4 See, e.g., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U.S. 614, 629 (1985) (oconcerns of international
comity6 support enforcing international arbitration agreements,
even if they would be unenforceable in domestic disputes).
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771 F.3d 580, 615 (9th Cir. 2014) (0[W]e conclude
that all of the claims before us are nonjusticiable
under the doctrine of international comity.0);
Ungaro-Benages v. Dresdner Bank AG, 379 F.3d
1227, 1237040 (11th Cir. 2004) (abstaining
jurisdiction oon international comity groundso).

But not in this case. The comity and
reciprocity interests presented by this litigation are
of surpassing importance. The plaintiffs have sued
the nation of Hungary on behalf of a putative
worldwide class of current and former Hungarian
nationals. They are seeking class-wide damages for
property taken from them when they were
Hungarian nationals by other Hungarians in
Hungary during World War 1l. The substantive
grounds for recovery arise under U.S. or D.C.
common law, with international law violations
asserted solely as a jurisdictional hook. The plaintiffs
did not attempt to pursue local remedies in Hungary
before suing Hungary in the United States.

The Seventh Circuit previously dismissed
virtually identical lawsuits on the grounds of
international comity and forum non conveniens.>
After calculating that the plaintiffs were seeking
damages equal to onearly 40 percent of Hungaryis
annual gross domestic product in 2011,6 it asked
ohow the United States would react if a foreign court
ordered the U.S. Treasuryd to pay a group of
plaintiffs an equivalent share of U.S. economic
output, owhich would be roughly $6 trillion.0 Abelesz,

5 See Fischer v. Magyar Allamvasutak Zrt., 777 F.3d 847, 852,
866070 (7th Cir. 2015); Abelesz v. Magyar Nemzeti Bank, 692
F.3d 661, 682 (7th Cir. 2012).
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692 F.3d at 682. After weighing these comity and
reciprocity concerns, the Seventh Circuit concluded
that 0Hungary, a modern republic and member of the
European Union, deserves a chance to address these
claims.6 1d.

The D.C. Circuit saw it differently. Expressly
disagreeing with the Seventh Circuitand with an
amicus brief submitted by the United Statesiiit held
that the district court had no authority to abstain
from exercising jurisdiction under the Foreign
Sovereign Immunities Act (FSIA) for reasons of
international comity. See Pet. App. 13adl16a; Philipp
v. Federal Rep. of Germany, 894 F.3d 406, 415016
(D.C. Cir. 2018). It also held, again contrary to the
Seventh Circuit, that the district court erred as a
matter of law by relying on forum non conveniens as
an alternative ground for dismissal. See Pet. App.
16ad19a.

As the United States explained in the amicus
brief it submitted to the panel, and again in a
subsequent brief supporting en banc review, the D.C.
Circuitis ruling undermines U.S. foreign policy
interests. In the governmentis view, o[d]ismissal on
international comity grounds can play a critical role
in ensuring that litigation in U.S. courts does not
conflict with or cause harm to the foreign policy of
the United States.06 Likewise, in the view of the
United States, ¢forum non conveniens can play an

6 Brief for the United States as Amicus Curiae at 14, Simon v.
Republic of Hungary, No. 17-7146 (D.C. Cir. June 1, 2018), Doc.
No. 1733875 (0U.S. Amicus Br.0).
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additional, and critical, role in a case brought against
a foreign state defendant.¢”

In the D.C. Circuit, comity-based dismissal is
now unavailable as a matter of law in FSIA cases,
and forum non conveniens is all but foreclosed in
cases seeking mass reparations from foreign
sovereign defendants. These rulings have profoundly
important consequences for international comity, for
foreign sovereigns sued in U.S. courts, and for the
United Statesi own foreign policy interests. As the
Seventh Circuit observed when dismissing the
identical siblings of this case: olf U.S. courts are
ready to exercise jurisdiction to right wrongs all over
the world, including those of past generations, we
should not complain if other countriesi courts decide
to do the same.6 Abelesz, 692 F.3d at 682.

This Court should grant the petition, reverse
the court of appealsi decision, and remand with
instructions to affirm the district courtis judgment.

OPINIONS BELOW

The opinion of the district court is reported at
Simon v. Republic of Hungary, 277 F. Supp. 3d 42
(D.D.C. 2017) (6Simon 1116) and reprinted at Pet.
App. 48ad95a. The D.C. Circuitis merits opinion is
reported at Simon v. Republic of Hungary, 911 F.3d
1172 (D.C. Cir. 2018) (0Simon 1V06) and reprinted at
Pet. App. ladd7a. The D.C. Circuitis decision in
Philipp v. Federal Republic of Germany, which
contemporaneously addressed comity-based
abstention, is reported at 894 F.3d 406 (D.C. Cir.
2018). The D.C. Circuitis denial of Hungaryis en banc

7 U.S. Amicus Br. at 26.
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petition is available at Simon v. Republic of
Hungary, No. 17-7146, 2019 U.S. App. LEXIS 4732
(D.C. Cir., Feb. 15, 2019) and reprinted at Pet. App.
96ad97a.

JURISDICTION

The district court judgment was entered on
September 30, 2017. Pet. App. 48a. The D.C. Circuit
issued its opinion on the merits on December 28,
2018. Id. at 1l1la. Defendants Hungary and its
instrumentality Magyar Allamvasutak Zrt.
(collectively, Hungary) filed an en banc petition on
January 11, 2019. The D.C. Circuit denied the en
banc petition on February 15, 2019. Pet. App. 96a.
This Court has jurisdiction under 28 U.S.C.
§ 1254(1).

CONSTITUTIONAL OR STATUTORY
PROVISIONS INVOLVED

The Foreign Sovereign Immunity Actis
expropriation exception, 28 U.S.C. 8§ 1605(a)(3),
provides:

(a) A foreign state shall not be immune
from the jurisdiction of courts of the
United States or of the States in any
casein

(3) in which rights in property taken in
violation of international law are in
issue and that property or any property
exchanged for such property is present
in the United States in connection with
a commercial activity carried on in the
United States by the foreign state; or



that property or any property
exchanged for such property is owned or
operated by an agency or
instrumentality of the foreign state and
that agency or instrumentality is
engaged in a commercial activity in the
United States[.]

STATEMENT OF THE CASE

In 2010, three groups of plaintiffs filed three
nearly identical lawsuits against the Hungarian
government, two in Chicago and one in Washington,
D.C. All sought to represent a worldwide class of
current and former Hungarian nationals. All sought
to recover the value of property taken from them in
Hungary during World War 11.8 And all asserted
jurisdiction under the expropriation exception of the
FSIA, 28 U.S.C. §1605(a)(3). From the same
beginnings, these cases reached opposite results in
the federal courts of appeals.

1. The Seventh Circuit reached the comity and
forum non conveniens issues first. In two related
opinions, it held that othe comity at the heart of
international law required plaintiffs either to
exhaust domestic remedies in Hungary or to show a
powerful reason to excuse the requirement.6 Fischer
v. Magyar Allamvasutak Zrt., 777 F.3d 847, 858 (7th
Cir. 2015); accord Abelesz v. Magyar Nemzeti Bank,
692 F.3d 661, 682 (7th Cir. 2012) (0Hungary, a

8 The complaint in this case alleges common-law claims for
property loss, like conversion, unjust enrichment, and
restitution. See JA 150, 154.
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modern republic and member of the European Union,
deserves a chance to address these claims.0).°

The Seventh Circuit emphasized that, in cases
like this one, it ocannot overlook the comity and
reciprocity between sovereign nations that dominate
international law.0 Abelesz, 692 F.3d at 682. The
enormous scale of the wrongdoing the plaintiffs
sought to bring before the U.S. courts, and the
corresponding enormity of the damages they
requested, made these reciprocity concerns especially
compelling:

We should consider how the United
States would react if a foreign court
ordered the U.S. Treasury or the
Federal Reserve Bank to pay a group of
plaintiffs 40 percent of U.S. annual
gross domestic product, which would be
roughly $6 trillion, or $20,000 for every
resident in the United States. And
consider further the reaction if such an
order were based on events that
happened generations ago in the United
States itself, without any effort to
secure just compensation through U.S.
courts.

9 The two suits filed in Chicago, which were consolidated for
appeal, were Abelesz v. Magyar Nemzeti Bank, No. 11-2387
(against the Hungarian national bank), and Fischer v. Magyar
Allamvasutak Zrt., No. 11-2791 (against the Hungarian
national railway). The Seventh Circuit resolved both cases in
Abelesz, 692 F.3d at 665. In Fischer, it resolved a subsequent
appeal involving these same parties as well as private
Hungarian bank defendants. See Fischer, 777 F.3d at 852.



Id.

The Seventh Circuit also affirmed the
application of forum non conveniens to dismiss claims
against a private successor to a Hungarian bank
alleged to have harmed plaintiffs in Hungary during
the Holocaust. Indeed, the Seventh Circuit suggested
that, in light of the comity interests involved, the
district court might have abused its discretion had it
not dismissed for forum non conveniens: 0The district
court acted well within its discretion in finding that
the [forum non conveniens] balance favored
dismissal. It is hard to see how the district court
might have reached any other result here given the
weight of international comity concerns in this case.6
Fischer, 777 F.3d at 869.

2.  Meanwhile, this case”ASimoninwas
proceeding in the D.C. federal courts. In 2016, the
D.C. Circuit in Simon 1l reversed a district court
order dismissing the case under the FSIAis treaty
exception. See Simon v. Republic of Hungary, 812
F.3d 127, 141642 (D.C. Cir. 2016) (Simon 11). The
Simon |1 decision expressly left open the issues that
had been dispositive in the Seventh Circuit: 0We
leave it to the district court to consider on remand
whether, as a matter of international comity, it
should refrain from exercising jurisdiction over
[these] claims until the plaintiffs exhaust domestic
remedies in Hungary. The district court may also
elect to consider ... defendantsi forum non
conveniens arguments.6 Id. at 151.

On remand, the district court (Howell, C.J.)
held in Simon 11l that comity-based abstention and
forum non conveniens each provided an independent
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basis for dismissal. See Pet. App. 48ad95a.l° The
district court found othe Seventh Circuitis opinionso
to be oOhighly persuasive,0 0[g]iven the significant
overlap in facts between Abelesz/Fischer and the
instant case.0 Id. at 73a. But, on appeal, the D.C.
Circuit again rejected the district courtis conclusions.
It reversed both grounds for dismissal in Simon 1V,
reinstating the case for the second time. Id. at 2ad4a.

The Simon IV decision on comity-based
abstention followed the analysis of another D.C.
Circuit panel, in Philipp v. Federal Republic of
Germany, 894 F.3d 406 (D.C. Cir. 2018), which had
recently addressed the same issue. Philipp answered
othe question¢ that was then oleft opend o[iln Simon.6
Id. at 414. It determined that this Courtis decision in
Republic of Argentina v. NML Capital, Ltd., 573 U.S.
134 (2014), precluded comity-based abstention in
FSIA cases. The D.C. Circuit viewed dismissal on the
ground of comity as a form of sovereign immunity not
provided for by the FSIA, in conflict with NMLis
instruction that olany sort of immunity defense made
by a foreign sovereign in an American court must
stand on the [FSIAis] text.i6 Philipp, 894 F.3d at 415
(quoting NML, 573 U.S. at 1410642).

Philipp acknowledged that its decision
conflicted with those of the Seventh Circuit, which
had expressly distinguished NML: 0To be sure, the
Seventh Circuit, in a case similar to Simon, required
the plaintiffsfsurvivors of the Hungarian Holocaust
and the heirs of other victimsiito exhaust any

10 The district court did not reach Hungaryis alternative
argument that Plaintiffs could not satisfy the FSIAis
jurisdictional requirements.
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available Hungarian remedies.6 Id. at 416 (quotation
marks omitted). But Philipp concluded that the
Seventh  Circuit was mistaken about the
requirements of comity and international law. See id.
(0This court is not willing to make new law by relying
on a misapplied, non-binding international legal
concept.0) (alteration omitted)). In rejecting the
result reached by the Seventh Circuit, Philipp
reiterated the panelis view that the FSIA, as
interpreted in NML, prohibits any common-law
ground for dismissal based on comity. Id.

Philipp also considered and rejected othe
contrary position advanced by the United States in
an amicus brief recently filedé in Simon IV. Id. The
United States had argued that the FSIA oidoes not
foreclose dismissal on international comity grounds.i6
Id. (quoting U.S. Amicus Br. at 14015). Because the
court of appealsiunlike the United Statesifviewed
comity-based abstention as a sovereign immunity
defense, Philipp concluded that the governmentis
oposition ... is flatly inconsistent with NML
Capital.o Id.

The Simon 1V decision came down some five
months later, and tracked the analysis in Phillip. It
stated that owhat Hungary calls {prudential
exhaustioni would in actuality amount to a judicial
grant of immunity from jurisdiction,d because of othe
substantial riské that oany Hungarian remedyo
would preclude Plaintiffs oby operation of res
judicata from ever bringing their claims in the
United States.6 Pet. App. 14a. And, as the court of
appeals had orecently held in Philipp . . ., nothing in
the FSIA or federal law empowers the courts to grant
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a foreign sovereign an immunity from suit that
Congress, in the FSIA, has withheld.o Id.

Simon IV acknowledged that oOthe ancient
doctrine of forum non conveniens is not displaced by
the FSIA,0 id. at 17afeven though forum non
conveniens also is not provided for in the FSIAis text
and it, too, would prevent Plaintiffs from ever
asserting their claims in U.S. courts. But, after
agreeing that forum non conveniens is available, the
Simon IV panel majority held that the district court
had erred as a matter of law when it relied on this
doctrine as an alternative ground for dismissal. The
majority determined, among other things, that othe
district court erred in assigning such significant
weight to Hungaryis asserted interest in addressing
the [Plaintiffsi] claims.6 Id. at 29ad30a. It also held
that the district court erred by obrushing off the
United Statesi own interests in the litigation.¢ 1d. at
32a. The majority noted thatAthough all Plaintiffs
were Hungarian nationals when they sustained their
injuriesfour of the fourteen original named
Plaintiffs had since become U.S. citizens. According
to the majority, 0[t]he United States has an obvious
interest in supporting their efforts to obtain justice
in a timely manner and . . . in ensuring that a United
States forum is openo to them. Id.

Judge Katsas dissented from the panelis forum
non conveniens ruling. He observed, among other
things, that the United States itself had argued in
this case that its interests should be given oless
weightd when the challenged conduct ooccurred in a
foreign country and involved harms to foreign
nationals.0 Id. at 46ad47a (Katsas, J, dissenting)
(quotation omitted). He would have held that o[t]he
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district court correctly stated the governing [forum
non conveniens] law and reasonably weighed the
competing considerations in this case.0 Id. at 47a.

3. Hungary filed a petition for en banc review
and asked the D.C. Circuit to consider its rehearing
request in tandem with a fully briefed en banc
petition in Philipp that had been filed approximately
four months earlier. Hungary noted that the United
States had submitted yet another amicus brief in the
D.C. Circuit, this time supporting en banc review in
Philipp, and Hungary argued that the same
considerations supported its petition seeking review
of the same issue.

After Hungaryis en banc petition had been
pending for a month, Plaintiffs filed a motion to
expedite consideration of it. A few days later, the
D.C. Circuit denied Hungaryis en banc petition and
dismissed Plaintiffsi motion to expedite as moot. Pet.
App. 96a.11

As of the filing of this petition, the D.C. Circuit
still has not acted on the Philipp en banc petition,
which was filed more than seven months ago, in
September 2018. But a denial of rehearing in Philipp
is all but certain given that the court denied
Hungaryis en banc petition, which raised the same
issue and asked to be heard in tandem with Philipp.
The delay in ruling on the Philipp en banc petition

11 After the denial of its en banc petition, Hungary moved in the
D.C. Circuit to stay the mandate, pending disposition of
Hungaryis certiorari petition to this Court. The D.C. Circuit
denied that motion on March 15, 2019. Hungary then filed a
stay application with the Chief Justice, who referred it to the
Court. The Court denied the stay application on April 3, 2019.
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likely signals that members of the court are
preparing opinions dissenting from or concurring in
an order denying it.

REASONS FOR GRANTING THE PETITION

l. The Decision Below Conflicts with the
Law of Other Circuits and the Views of
the United States on International
Comity

A. The Lower Courts Are
Irreconcilably Divided on the Role
of International Comity in FSIA
Cases

There is an entrenched, acknowledged conflict
among the courts of appeals on whether courts may
abstain from exercising FSIA jurisdiction for reasons
of international comity. The Seventh Circuit and the
D.C. Circuit faced virtually identical lawsuits
seeking reparations from the Hungarian government
for World War ll-era property losses. The Seventh
Circuit held in 2012, and again in 2015, that
oprinciples of international comity make clear that
these plaintiffs must attempt to exhaust domestic
[Hungarian] remedies before foreign courts can
provide remedies for those violations.0 Fischer, 777
F.3d at 852. The district court in D.C. hearing this
case agreed, noting o0the significant overlap in facts
between Abelesz/Fischer and the instant case.0 Pet.
App. 73a. But the D.C. Circuit, in both this case and
in Philipp, osquarely rejected the asserted comity-
based ground for declining statutorily assigned
jurisdiction.o Id. at 3a.
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Only this Courtis intervention will resolve the
conflict. The Seventh Circuit and the D.C. Circuit
have now issued four panel opinions analyzing this
Issue at lengthintwo from each circuitihand reached
opposite conclusions. Both Seventh Circuit decisions
came down before the D.C. Circuit addressed the
issue for the first time, and the D.C. Circuit
expressly disagreed with them. See Philipp, 894 F.3d
at 416. Notwithstanding the acknowledged circuit
split, the D.C. Circuit denied en banc petitions in this
case, and is poised to do so in Philipp, even though
the United States took the wunusual step of
submitting an amicus brief supporting en banc
review in the court of appeals.

Now that the D.C. Circuit has definitively
ruled on comity-based abstention, it is unlikely that
any other circuit will reach the issue in cases naming
foreign states as defendantsiithe cases where
international comity interests are the most pressing.
It is not just that plaintiffs will gravitate toward a
forum with favorable law. Federal law makes D.C.
the preferredinand in many cases the onlyiforum
for actions against a foreign state or political
subdivision. See 28 U.S.C. § 1391(f)(4). So, unless
this Court acts, abstention on the ground of
international comity will be a dead letter when it
comes to litigation against a foreign state. And
claims asserted directly against a foreign state, not
just a government instrumentality, are likely to be
the most disruptive of international comity and the
most consequential for U.S. foreign policy interests.
See U.S. Amicus Br. 20 (0[T]he fact that the
defendant in a case brought under the FSIAis
expropriation exception is a foreign state may itself
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be a valid consideration in an international comity
analysis, as a suit brought directly against a foreign
state can cause more international friction than a
suit brought against a state-owned commercial
entity.0).

B. The Decision Below Disagrees With
the Views of the United States on a
Question that Is Important to U.S.
Foreign Policy

In foreclosing comity-based abstention in FSIA
cases, the D.C. Circuit disagreed with not only a
sister circuit but also with the position of the United
States. This discord with the Executive also warrants
this Courtis attention because the availability of
comity-based abstention presents oacute foreign
policy concerns involving relationships with our
Nationis allies.0 Holder v. Humanitarian Law
Project, 561 U.S. 1, 34 (2010).

oln the view of the United States,06 as
expressed in its amicus brief in the court of appeals,
oa district court may dismiss an action brought under
the FSIAis expropriation exception in deference to an
alternative available forum as a matter of
international comity.6 U.S. Amicus Br. 14. While the
government took no position on whether the district
court properly abstained in this case,? it emphasized

12 The government took no position on abstention here because,
0in contrast to the United Statesi involvement in the
establishment of [other] Holocaust claims processes,d it ohas not
participated in efforts of the Republic of Hungary toward
establishing a claims mechanismé and did not have 6a working
understanding of [those] mechanisms.6 U.S. Amicus Br. 11. The
district court, however, did understand Hungarian remedies.
After considering expert and other evidence, it determined dthat
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that o[d]ismissal on international comity grounds can
play a critical roled in preventing olitigation in U.S.
courtsé from oharm[ing] . .. the foreign policy of the
United States.6 Id.

Philipp, the first D.C. Circuit panel to decide
the international comity issue, expressly rejected the
ocontrary position advanced by the United States in
Simon. Philipp, 894 F.3d at 416. The United States
then filed another amicus brief, this one supporting
en banc review in Philipp. The government
reiterated oits view that a district court may, in an
appropriate case, abstain on international comity
grounds from exercising [FSIA] jurisdiction.6 Brief
for the United States as Amicus Curiae in Support of
Rehearing En Banc, Philipp v. Federal Republic of
Germany, No. 17-7064, 2018 WL 4385094, at *2 (D.C.
Cir. Sept. 14, 2018). Comity-based abstention, the
government explained, oreflects the principle that . . .
a foreign sovereign may have a greater interest in
resolving a particular dispute than does the United
States, and U.S. interests are better served by
deferring to that sovereignis interests.0 Id. at *12.
The FSIA does not foreclose this abstention doctrine
because o0[a] court that declines to exercise
jurisdiction on international comity grounds is not
treating a foreign state as immune.6 Id. at *10. In
ruling otherwise, o[t]he panel offered no explanation

Hungary is both an available and adequate alternative forum.é
Pet. App. 85a. The district court in Fischer reached the same
conclusion, which the Seventh Circuit upheld. See Fischer, 777
F.3d at 861 (0We agree that these judicial remedies are
sufficiently promising that plaintiffs should be required to bring
suit in Hungary before their suits may proceed in the United
States.0).
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why federal courts should be able to abstain from
exercising jurisdiction in deference to a Stateis
interests, but not in deference to the interests of a
foreign sovereign.6 Id. at *708.

The foreign interests are especially strong in
this case because Plaintiffs allege substantive
grounds for liability that arise under U.S. or state
common law. In fact, this Court recently commented
on this very feature of this case. The Court noted
that Plaintiffs here assert osimple common-law
claim[s] [like] conversioné and orestitution, ... the
merits of which do not involve the merits of
international law.6 Bolivarian Republic of Venezuela
v. Helmerich & Payne Intil Drilling Co., 137 S. Ct.
1312, 1323 (2017) (citing Simon 11, 812 F.3d at 14108
42).

The common-law basis for recovery magnifies
othe danger of unwarranted judicial interference in
the conduct of foreign policy . . . because the question
is not what Congress has done but instead what
courts may do.6 Kiobel, 569 U.S. at 116. None of the
constraints on judicial lawmaking that this Court
deemed essential to foreign policy interests in Sosa
and Kiobel have been applied to FSIA expropriation
cases like this one. Yet the comity and reciprocity
concerns here are even more pressing. Plaintiffs ask
a federal court to apply U.S. or D.C. common law to
require Hungary to make reparations to a putative
worldwide class of current and former Hungarian
nationals for conduct that occurred in Hungary in
1944,

In Kiobel, this Court warned of the reciprocity
implications when foreign-cubed Alien Tort Statute
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claims proceed against foreign corporations:
o[P]etitionersi view would imply that other nations
could hale our citizens into their courts for
alleged violations of the law of nations occurring in
the United States, or anywhere else in the world.6 I1d.
at 124. This foreign-cubed casel3 is against a foreign
nation, so the reciprocal consequences could be
visited on the United States or U.S. State
governments. See Helmerich, 137 S. Ct. at 1322
(noting the United Statesi warning that a low bar for
FSIA jurisdiction would oproduc[e] friction in our
relations with [other] nations and lead[] some to
reciprocate by granting their courts permission to
embroil the United States in expensive and difficult
litigationo (internal quotation marks omitted)).

The massive scale of this case makes the
comity and reciprocity concerns  especially
compelling. On behalf of a putative worldwide class
of victims and their descendants, Plaintiffs lay claim
to a substantial portion of Hungarian economic
output, which mostly would be distributed outside of
Hungary, presumably never to return. Rarely if ever
has a judgment rendered by a U.S. court wrought

13 Plaintiffs have disputed that this case is oforeign-cubed,6
since four of the fourteen original named plaintiffs became
naturalized U.S. citizens some time after World War 1. But all
named plaintiffs (and all class members) were Hungarian
nationals in 1944, the time relevant to their complaint. As
Judge Katsas observed, o[t]his case is ilocalizedi in Hungary; it
involves the taking of Hungariansi property by other
Hungarians in Hungary. In addition, claims arising out of the
Hungarian Holocaust are plainly a matter of historical and
political significance to Hungary.6 Pet. App. 46a (Katsas, J.,
dissenting).
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such far-reaching effects directly upon a foreign
nation and its people. Cf. Abelesz, 692 F.3d at 682
(0We should consider how the United States would
react if a foreign court ordered the U.S. Treasury . ..
to pay a group of plaintiffs 40 percent of U.S. annual
gross domestic product.o).

The ability to bring cases of this magnitude
against foreign governments places enormous weight
on the choices of private plaintiffs, who are unlikely
to be deterred by the international comity
implications of pursuing their claims. o[P]rivate
plaintiffs often are unwilling to exercise the degree of
self-restraint and  consideration of foreign
governmental sensibilities generally exercised by the
U.S. Government.6 F. Hoffman-LaRoche Ltd. v.
Empagran S.A., 542 U.S. 155, 171 (2004).

As the United Statesi amicus briefs in the
court of appeals explain, comity-based dismissal is a
critical tool to ensure that litigation in U.S. courts
does not interfere with international relations.
Unless this Court acts, this tool is permanently
unavailable in the D.C. Circuit, the preferred forum
for cases presenting the most significant comity
concerns.

C. The Decision Below Leaves Private
Foreign Defendants with More
Comity Protections than Foreign
Sovereigns

The D.C. Circuitis decision creates another
incongruous outcome that also merits this Courtis
attention: It strips foreign nations of comity
protections that private foreign entities still enjoy in
U.S. courts. When appropriate in private foreign-
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cubed cases, the courts of appeals have oconclude[d]
that . . . the claims . . . are nonjusticiable under the
doctrine of international comity.0 Mujica, 771 F.3d at
615; see also Ungaro-Benages, 379 F.3d at 1237641
(affirming an order odismiss[ing] this case on
international comity groundso); cf. Fischer, 777 F.3d
at 859 (if the FSIA barred comity-based abstention,
othe result would be quite anomalous. It would
become easier to sue foreign sovereigns than to sue
private foreign entities in a United States court.o).

Members of this Court have agreed that
international comity is a proper basis to dismiss
cases involving private parties when the cases
implicate other nationsi sovereign interests. See
Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 14300631
(2018) (6Courts . . . can dismiss ATS suits ... for
reasons of international comity . . . .6) (Sotomayor, J.,
dissenting); Sosa, 542 U.S. at 761 (0Since
enforcement of an international norm by one nationis
courts implies that other nationsi courts may do the
same, | would ask whether the exercise of
jurisdiction under the ATS is consistent with those
notions of comity that lead each nation to respect the
sovereign rights of other nations by limiting the
reach of its laws and their enforcement.f) (Breyer, J.,
concurring).

These international comity interests are even
stronger when U.S. courts hear suits against foreign
sovereigns, instead of foreign citizens. Comity is
founded on respect for other sovereigns. It orefers to
the spirit of cooperation in which a domestic tribunal
approaches the resolution of cases touching the laws
and interests of other sovereign states.0 Societe
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Nationale Industrielle Aerospatiale v. U.S. Dist.
Court for the S. Dist. of lowa, 482 U.S. 522, 543 n.27
(1987). Yet, in the D.C. Circuit, sovereign states are
now deprived of comity protections that are available
to private foreign litigants.

The mine-run of FSIA cases may not present
any significant comity or reciprocity concerns. But
some FSIA cases, like this one, will. The
circumstances supporting comity-based abstention in
this case, like its siblings in the Seventh Circuit,
bristle with importance: Claims for damages against
a foreign sovereign for a substantial portion of its
annual gross domestic product. Abelesz, 692 F.3d at
682. Conduct by a foreign nation, within its own
sovereign borders, affecting its own nationals.
Litigation commenced omore than 65 years after the
expropriations took place,6 id. at 681, brought not in
Hungary but in the courts of the United States. And
overhanging all of it, an understanding that comity
means what our courts do to foreign sovereigns,
foreign courts may do to us. Id. at 682.

If any suit against private foreign parties
touches sufficiently on sovereign interests to warrant
dismissal on the ground of comity, then this suit
warrants it, too. The D.C. Circuit has foreclosed
comity-based abstention in the cases where it is most
needed.
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D. This Court Should Be Heard Before
a U.S. Court Makes Decisions of
This Magnitude for a Foreign
Nation

The profound implications of this case for
Hungary, a member of the European Union and
NATO ally of the United States, provide further
reason for this Court to grant review. Plaintiffs ask a
U.S. court to sit in judgment of the darkest chapters
in Hungaryis history and to award remedies that
could alter Hungaryis future.

Hungary has not turned a blind eye to its
anguished past. In the 1990s, as it struggled to
transition to a market-based democracy after
decades of communist rule, Hungary enacted
reparation laws leading to payments of over $200
million in compensation vouchers to victims of
government policies during its fascist and communist
eras. JA 218019. These reparation programs applied
a principle of parity: Claimants who lost property or
endured forced labor or other injuries during World
War Il and during the communist era were treated
the same. See J.A. 218 n.96.

This case, however, threatens to override that
parity principle. It could redirect significant
economic resources to World War Il-era victims
alone, most of whom appear to reside in neither
Hungary nor in the United States. The money to
satisfy any such judgment would come from taxes
and ultimately taxpayers, including victims of
communist-era policies. And any funds paid to class
members residing outside Hungary would likely
leave the Hungarian economy permanently, to the



23

detriment of all its current residents, including other
class members who continue to live in Hungary.

In the United States today, there is a live and
vigorous debate whether our government should pay
reparations to the descendants of slaves.* But we all
assume that our government will make the decision.
It is for the legislatures and courts of the United
States and the several states to decide how best to
reckon with unjust government policies carried out
on U.S. soil in past generations. If a foreign court,
applying its own domestic law, heard a reparations
case against the United States, there is no question
it would undermine international comity.

And if a foreign nation ever did hale the
United States into its courts to answer for the most
ignominious events in our historyifor slavery, or
lynchings, or what have youiiwe would expect the
high court of that nation to hear our governmentis
concerns. Hungary deserves the same solicitude from
this Court.

1. The Decision Below Conflicts with the
Law of Other Circuits and the Views of
the United States on Forum Non
Conveniens

The D.C. Circuit also split with other courts of
appeals on two recurring, important issues

14 See, e.g., David Brooks, The Case for Reparations, N.Y. Times,
Mar. 8, 2019, at A29 (available at
https://www.nytimes.com/2019/03/07/opinion/case-for-
reparations.html); Opinion, The Case Forfland Againsti
Reparations, Wall St. J. (Mar. 26, 2019),
https://www.wsj.com/articles/the-case-forand-
againstreparations-11553641356.
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concerning forum non conveniens: How much
deference is owed to plaintiffsi choice of a U.S. forum
when the case has little if any connection to the
United States? And, in foreign-cubed cases like this
one, how much deference is owed to a foreign
sovereign defendantis comity interest in resolving
claims in its own courts under its own legal system?

A. The Lower Courts Are Split About
How Much Deference to Afford
Plaintiffsi Chosen Forum Where the
Plaintiffis or Caseis Connection to
the Forum is Attenuated

As this Court has explained, o[a] citizenis
forum choice should not be given dispositive weight.0
Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255 n.23
(1981). Although the default rule is that there is a
ostrong presumption in favor of the plaintiffis choice
of forum,6 that is only because the plaintiffis forum
choice is usually a proxy for convenience, which is
the ocentral purposeé of the forum non conveniens
inquiry. Id. at 2550856.

In the lower courts, the prevailing approach to
plaintiffsi choice of a U.S. forumibut not the one
used by the D.C. Circuit herefiis a osliding scale.6
Iragorri v. United Techs. Corp., 274 F.3d 65, 71 (2d
Cir. 2001) (en banc). First articulated by the Second
Circuit sitting en banc in lragorri, the sliding scale
approach holds that othe greater the plaintiffis or the
lawsuitis bona fide connection to the United States,0
the more deference the plaintiffis forum choice will
receive; and conversely, the weaker the plaintiffis or
lawsuitis connection to the United States, the less
deference it will receive. Id. at 71672. The First,
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Third, Sixth, Seventh, and Ninth Circuits have since
approved of Iragorriis sliding scale approach.15

The district court in this case adopted the
same rule. It held that o¢the deference given to a
plaintiffis forum choice is lessened when the
plaintiffis ties to the forum are attenuated.6 Pet. App.
86a. Applying that approach to the facts of this case,
the district court held that Plaintiffsi forum choice
was entitled to ominimal deferenced because oonly
four of the fourteen named plaintiffs reside in the
United States and are U.S. citizenso and onone of the
underlying facts . . . relate to the United States in
any way.0 Id. at 86ad87a.

The D.C. Circuit, however, embraced a more
rigid approach, and held that the district court erred
as a matter of law. The D.C. Circuit viewed the

15 See Interface Partners Intil Ltd. v. Hananel, 575 F.3d 97, 102
n.9 (1st Cir. 2009) (the fewer the legitimate connections to the
plaintiffis chosen forum, othe less deference the plaintiff's choice
commandsé (quoting lragorri, 274 F.3d at 72)); Kisano Trade &
Invest Ltd. v. Lemster, 737 F.3d 869, 876 (3d Cir. 2013) (0[T]he
greater the plaintiffis or the lawsuitis bona fide connection to
the United States . . ., the more it appears that considerations
of convenience favor the conduct of the lawsuit in the United
States.6 (quoting lragorri, 274 F.3d at 72)); Hefferan v. Ethicon
Endo-Surgery Inc., 828 F.3d 488, 494 (6th Cir. 2016) (Iragorriis
osliding convenience scale explains the disparity in deference
that we have accorded the forum choices of differently situated
American plaintiffs.o); In re Ford Motor Co., 344 F.3d 648, 653
(7th Cir. 2003) (the district courtis application of Iragorri éwas a
reasoned and responsible analysisd); Vivendi SA v. T-Mobile
USA Inc., 586 F.3d 689, 695 (9th Cir. 2009) (60We hold that such
eleventh-hour efforts to strengthen connections with the United
States allow the district court to reduce the deference due a
plaintiffis choice of forum.é (citing Iragorri, 274 F.3d at 72)).
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guestion of deference as wholly dependent on current
citizenship. For the court of appeals, the fact that
four named plaintiffs had become naturalized U.S.
citizens  automatically  triggered  omagnified6
deference to the U.S. forum. Never mind that most of
the named plaintiffs still reside outside the U.S.; or
that they seek to represent a putative worldwide
class of current and former Hungarian nationals; or
that all the relevant events occurred in Hungary,
when all plaintiffs and putative class members were
Hungarian nationals. See Id. at 19a. The mere fact
that some named plaintiffs are currently U.S.
citizens means 0[t]he starting point is that [their]
choice of forum controls.6 Id.

In reaching this conclusion, the D.C. Circuit
held that the sliding scale approach applied by the
district court was olegal error,6 which oset the scales
wrong from the outseté and led to a omaterially
distortedé forum non conveniens analysis. Id. at 18ad
19a. The D.C. Circuit also rejected the analysis in
Judge Katsasis dissenting opinion. Judge Katsas
endorsed the Second Circuitis approach that othe
degree of deference given to a plaintiffis forum choice
varies with the circumstances.6 Id. at 39a (citing
Iragorri, 274 F.3d at 71) (Katsas, J., dissenting).

The D.C. Circuitis myopic focus on current
citizenship undermines the central purpose of forum
non conveniens: to screen out cases with only a weak
nexus to the United States, when other adequate and
available forums are more convenient. The current
citizenship of some named plaintiffs is too thin a
thread to pull cases with no other connection to the
United States into U.S. courts. As members of this
Court have noted, forum non conveniens ohelp[s] to
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minimize international friction.6 Kiobel, 569 U.S. at
133 (Breyer, J., concurring); accord Proyecfin de
Venezuela, S.A. v. Banco Indus. de Venezuela, S.A.,
760 F.2d 390, 394 (2d Cir. 1985) (forum non
conveniens stops U.S. courts from becoming
ointernational courts of claimso6). It cannot do so if
the U.S. citizenship of a handful of named plaintiffs
(acquired long after the events in question) is enough
to secure a U.S. forum in foreign-cubed class actions.

If anything, as the United States has
previously argued, courts should presumptively
dismiss cases like this one under the forum non
conveniens doctrine. In its amicus brief in Kiobel, the
United States argued that courts should apply forum
non conveniens owith  special vigor6 and
opresumptively dismissé when othe parties and the
conduct have little connection to the United States,
and an adequate alternative forum exists.0
Supplemental Brief for the United States as Amicus
Curiae, Kiobel v. Royal Dutch Petroleum Co., No. 10-
1491, 2012 WL 2161290 (U.S. June 11, 2012). The
United States also urged courts onot [to] apply a
strong presumptioné in favor of a plaintiffis chosen
forum in such situations. Id. at 25. The plaintiffs
current residence or citizenship did not change this
analysis. Like some of the named plaintiffs in this
case, the plaintiffs in Kiobel démoved to the United
Stateso after othe alleged atrocitiesé and resided here
when they brought the suit. Kiobel, 569 U.S. at 113.

A rigid deference requirement based solely on
current citizenship, as the D.C. Circuit applied here,
Is a sharp turn in the wrong direction for forum non
conveniens law. Once a court defers to a plaintiffis
chosen forum, defendants must make a ostronger []
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showing of inconvenience . . . to prevail in securing
forum non conveniens dismissal.6 Iragorri, 274 F.3d
at 74. And yet the D.C. Circuit ruled that in cases
involving U.S. citizens, a court must apply this
deferenceino matter how attenuated the connection
to the U.S. forum is. The D.C. Circuitis approach
abandons the convenience-based origins of forum non
conveniens and all but forecloses the application of
the doctrine in large class actions centered on foreign
conduct. Locating a single U.S. citizen or resident
from a worldwide class is an easy box to check. It
makes the U.S. courts tantamount to an
ointernational court of claims.6 Intervention by this
Court is necessary to bring the DC Circuitis approach
in line with other courts of appeals and ensure that
the doctrine remains focused on oconvenience,0
rather than on the current citizenship of a particular
plaintiff.

B. The Decision Below Disagrees With
the Seventh Circuit and With the
Views of the United States About
How to Weigh the International
Comity Interest in Hungary
Resolving these Claims in its Home
Courts

The D.C. Circuitis decision also conflicts with
the Seventh Circuit and the United Statesi position
about how to weigh international comity concerns in
a forum non conveniens analysis.

In affirming the dismissal of a private
Hungarian bank on forum non conveniens grounds in
Fischer, the Seventh Circuit concluded that ogiven
the weight of international comity concerns in this
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casel it was ohard to see how the district court might
have reached any other result.0 Fischer, 777 F.3d at
869.

Faced with essentially the same facts, the
district court in this case followed the Seventh
Circuitis approach and afforded significant weight to
Hungaryis ofar stronger interestd in resolving these
claims in its own legal system. Pet. App. 92a. Like
the Seventh Circuit, the district courtis decision to
defer to Hungaryis profound national interest was
based on concerns of international comity and
reciprocity. The district court based its ruling on this
Courtis decision in Pimentel, which held that where
claims oarise from events of historical and political
significance . . . [t]lhere is a comity interest in
allowing a foreign state to use its own courts for a
dispute if it has a right to do so0.6 Id. at 93a. (quoting
Republic of Philippines v. Pimentel, 553 U.S. 851,
866 (2008)).

In its amicus brief below, the United States
similarly noted the ocriticaldé role forum non
conveniens can play in cases involving foreign
sovereigns. U.S. Amicus Br. 26. Indeed, the United
States explained that, given the comity interests at
stake, forum non conveniens can be properly applied
oat the threshold stage¢ to oidentifying cases in which
an alternative foreign forum has a closer connection.6
Id. This approach would respect international comity
by ensuring that, in appropriate cases, foreign
sovereigns are spared ointrusive jurisdictional
discovery, which can impose substantial burdens on
foreign states.o 1d.
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The D.C. Circuit, in contrast, brushed aside
Hungaryis interests in this case and paid no heed to
international comity or reciprocity concerns. Instead,
it ruled that the district court abused its discretion in
affording deference to Hungary because Hungary
ohad over seventy years to vindicate its interests in
addressing its role in the Holocaust.0 Pet. App. 30a.
But this sweeping conclusion ignores the district
courtis factual finding that Hungary has oprovide[d]
relief to victims of the Hungarian Holocaust and
continues to express strong interest in resolving
disputes over its past actions.¢ Id. at 92a. And, as the
dissent correctly recognized, this Court has noted
that a foreign sovereignis interest is oheightenedd
when the claims olarise from events of historical and
political significancei to the home forum.f Id. at 46a
(Katsas, J., dissenting) (quoting Pimentel, 553 U.S.
at 866). These sovereign interests do not lapse over
time, as the court of appeals suggested.

Beyond splitting with the Seventh Circuit, the
D.C. Circuitis forum non conveniens analysis is yet
another example of the incongruous situation
whereby foreign private defendants now have greater
comity protections than foreign sovereign defendants
within the D.C. Circuit. So great were the comity
interests that the Seventh Circuit suggested it would
have been an abuse of discretion not to dismiss a suit
against a private Hungarian bank. Yet based on
virtually identical facts, the D.C. Circuit ruled that
the district court erred as matter of law in taking
these very same comity interests into accountineven
though this case is against the nation of Hungary,
which raises far greater international comity
concerns.
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I1l1. This Court Should Overturn the Decision
Below

The court of appealsi decision is wrong on the
merits, too. Like other prudential abstention
doctrines, comity-based abstention is not a form of
sovereign immunity from jurisdiction. It simply
recognizes that in some cases, even if U.S. courts
have jurisdiction, they should defer to a different
sovereign with a greater interest in the controversy.

And for similar reasons, the district court
could not have abused its discretion in finding that
Hungary was an available and more convenient
forum to hear this foreign-cubed case. All the alleged
conduct occurred in Hungary, all plaintiffs were
Hungarian nationals at the time relevant to the
complaint, and the issue is of deep historical
significance to Hungary. The sole connection to the
United Statesthe subsequent naturalization of
some of the named plaintiffsfidoes not make the
United States a more convenient forum for this
litigation than Hungary.

A. The D.C. Circuitis Ruling on
Comity-Based Abstention Is
Incorrect

The court of appeals concluded that comity-
based abstention would amount to a ojudicial grant of
immunity from jurisdictioné untethered to the FSIA.
Pet. App. 14a. But international comity is not a
jurisdictional immunity. It is a prudential reason for
courts to abstain from exercising jurisdiction in
appropriate cases.
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International comity-based abstention in FSIA
cases is a close cousin to other prudential abstention
doctrines. Federal courts regularly abstain from
exercising jurisdiction in deference to the interests of
domestic  sovereigns, like state and tribal
governments, and in deference to foreign sovereigns,
too. No courtinexcept the D.C. Circuitntreats
prudential abstention as an immunity from
jurisdiction.

Just the opposite. As this Court explained in
its seminal Burford decision on deference to state
governments: 0Although a federal equity court does
have jurisdiction of a particular proceeding, it may,
in its sound discretion, ... refuse to enforce or
protect legal rights, the exercise of which may be
prejudicial to the public interest.6 Burford v. Sun Oil
Co., 319 U.S. 315, 317018 (1943) (emphasis added;
guotation marks omitted). Thus, the Court later
confirmed, a oDistrict Courtis [Burford] abstention-
based remand order ... is not based on lack of
subject matter jurisdiction.6 Quackenbush v. Allstate
Ins. Co., 517 U.S. 706, 712 (1996); see also City of
Chicago v. Intil Coll. of Surgeons, 522 U.S. 156, 174
(1997) (0[T]here may be situations in which a district
court should abstain from reviewing local
administrative  determinations even if the
jurisdictional prerequisites are otherwise satisfied.d).

Same goes for comity-based abstention in
deference to tribal interests. Comity does not make
tribal governments immune from federal jurisdiction.
It directs the courts to abstain from exercising
jurisdiction in appropriate cases. See lowa Mut. Ins.
Co. v. LaPlante, 480 U.S. 9, 16 n.8 (1987) (0[T]he
[tribal] exhaustion rule enunciated in National
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Farmers Union did not deprive the federal courts of
subject-matter jurisdiction. Exhaustion is required
as a matter of comity, not as a jurisdictional
prerequisite.o).

Same too for international comity-based
abstention in cases involving private parties. See
Ungaro-Benages, 379 F.3d at 1237 (olnternational
comity . ... is an abstention doctrine: A federal court
has jurisdiction but defers to the judgment of an
alternative forum.d); Sarei v. Rio Tinto, PLC, 550
F.3d 822, 828629 (9th Cir. 2008) (en banc)
(0Judically-imposed or prudential exhaustion is not a
prerequisite to the exercise of jurisdiction.f);
Mannington Mills, Inc. v. Congoleum Corp., 595 F.2d
1287, 1296 (3d Cir. 1979) (0When foreign nations are
involved, ... foreign policy, reciprocity, comity, and
limitations of judicial power are considerations that
should have a bearing on the decision to exercise or
decline jurisdiction.0).

The question in all these cases is not whether
federal courts have jurisdictionithey dofbut
whether they should exercise that jurisdiction when
other sovereign interests predominate over federal
interests. And just as courts sometimes defer to the
interests of state governments, tribal governments,
and (in cases involving private litigants) foreign
governments, they may defer to foreign sovereign
interests when foreign nations are named as
defendants.

Nothing in the FSIA suggests otherwise. On
the contrary, it states expressly that, when a foreign
state lacks sovereign immunity, it oshall be liable in
the same manner and to the same extent as a private
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individual under like circumstances.06 28 U.S.C.
8§ 1606. Since courts may abstain from exercising
jurisdiction over private individuals in deference to
foreign sovereign interests, under the FSIAis plain
text courts may abstain from exercising jurisdiction
over foreign states too. The court of appealsi ruling
incorrectly denies foreign sovereigns comity
protections that are available to private foreign
litigants.

The D.C. Circuit believed that comity-based
dismissal would amount to oimmunity from
jurisdictioné because éany Hungarian remedy6 would
likely preclude relitigation of these claims in U.S.
courts. Pet. App. 14a. But that test would make
virtually all prudential abstention doctrines into
jurisdictional immunities. When federal courts
abstain to require exhaustion of tribal remedies, for
example, oproper deference to the tribal court system
precludes relitigation of issues ... resolved in the
Tribal Courts.0 LaPlante, 480 U.S. at 19. As this
Court explained, though, tribal court exhaustion is ¢a
matter of comity,6 not a limitation on federal courtsi
osubject-matter jurisdiction.6 Id. at 16 n.8.

Other grounds for abstention, like forum non
conveniens and the political question doctrine, also
typically preclude further litigation of the underlying
claims in U.S. courts. But, as the D.C. Circuit has
acknowledged, the FSIA does not foreclose these
prudential defenses. See Pet. App. 17a (6forum non
conveniens is not displaced by the FSIA(); Hwang
Geum Joo v. Japan, 413 F.3d 45, 48, 52653 (D.C. Cir.
2005) (the ocomplaint presents a nonjusticiable
political question,0 and the court oneed not resolve
... whether Japan is entitled to sovereign immunity
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under the FSIA.0). These prudential grounds for
dismissal are, in almost all cases, preclusive. When
they apply, the plaintiffsi claims will never be
resolved on the merits by a U.S. court. But their
preclusive effect does not turn these abstention
doctrines into sovereign immunities or make them
unavailable in FSIA cases. For the same reasons,
comity-based abstention is not a sovereign immunity
either.

This Courtis NML decision also does not
support the D.C. Circuitis rule. NML held only that
oimmunity defense[s] made by a foreign sovereign . . .
must stand on the [FSIAfs] text.6 573 U.S. at 141042
(emphasis added). It did not hold that the FSIA
precludes consideration of other comity interests
apart from sovereign immunity. In fact, it stated the
opposite. NML expressly clarified that, though the
FSIA provides 